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nt Was convictec require nding of specific intent, 


by improperly instructing the j on the manner or proof 


pS 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction by virtue of 


Act of June 25, 1948, c. 646, 62 Stat. 929, as amended, 28 


U.S.C. Section 1291. 


REFERENCES AND RULINGS 


STATEMENT OF TEE CASE 


Appellant Wil - Moore was indicted in a two 
count indictment for false pretenses and grand larceny on 


September 12, 1968. ial commenced June 10, 1969. 


The Government's case, in substance, was as follows: 


Abraham P. Updike, the complaining witness, (hereinafter 
"Updike") testified that on the morning of September 12, 
nm individual unknown hi isit him at his 
apartment and represented himself as a detective (tr. 54-55). 
The unknown indiviéual then represented to Updike that Updike 
58, 59, 67, 68, 69, 77). The individual 
to put up $10,000 bond (tr. 56, 68-69). 
the conversation, a point after the unknown individual 
represented himself as a detective, appellant knocked on the 
Goor of the apartment ané was admitted (tr. 57). Appellant 
was introcucec to U e unknown individual only as 
a “buddy” of his (tr. 57- The unknown individual requested 
and it was agreec that appellant would accompany Updike to a 
Savings and loan (tr. 60). 
t the savings and loan appellant waited outside 
while Updike went in to withdraw his money (tr. 61). Because 
the savings and loan did not have a large reserve, James F. 


Smith, an employee of the savings and loan, testified that he 


and Updike left the savings and loan to go down the block to 


a bank to get the money (tr. 82). Upon leaving the savings 


and loan Updike left Smith to talk briefly with appellant 


(tr. 83). After Updike rejoined Smith, they completed the 


transaction at the bank. Upon their return to the savings and 
loan appellant was no longer where Updike had left him (tr. 
84-85). 

Updike testified that he returned to his apartment 
with the money and received a phone call from the unknown 
individual asking him to bring the money to the Albert-Pick 
Hotel (tr. 63, 74). Updike did this and encountered only 
the unknown individual to whom the money was delivered (tr. 
64). After the delivery of the money to the unknown individual 
Updike testified that he again saw appellant (tr. 65). 

The prosecution also called Detective Robert A. 
Eldridge, Jx., who testified that he was sent to the Updike 
apartment by a call from a bank that Updike had withdrawn a 
large sum of money (tr. 87, 93, 94, 112, 113). As Updike was 
not there when he arrived, Eldridge set up a surveillance of 
the building (tr. 96). As a result of this surveillance and 
later questioning of Updike, Eldridge had appellant arrested 
and searched and recovered $800.00 from appellant. Detective 
Eldridge also testified that he recovered $1000.00 from 
appellant's suit case after obtaining a search warrant. 
Appellant's counsel cross examined Eldridge and attempted to 


raise a question as to the legality of appellant's arrest with 
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Appellant Willard F. Moore was indicted in a two 


count indictment for false pretenses and grand larceny on 
ial commenced June 10, 1969. 

The Government's case, in substance, was as follows: 

UoGike, the complaining witness, (hereinafter 

testified that on the morning of September 12, 

1968, an inéividual unknown to him visited him at his 

apartment ané represented himself as a detective (tr. 54-55). 

Tne unknown indiviéual then represented to Updike that Updike 
52, 59, 67, 68, 69, 77). The individual 
to put up $10,000 bond (tr. 56, 68-69). 

During the conversation, a point after the unknown individual 

elf ag a detective, appellant knocked on the 
and was admitted (tr. 57). Appellant 

was introduced to Updike by the unknown individual only as 

a "buddy” of his (tr. 57-52). The unknown individual requested 

and it was agreed that appellant would accompany Updike to a 

savings and loan (tr. 60). 

At the savings and loan appellant waited outside 
while Updike went in to withdraw hig money (tr. 61). Because 
the savings and loan did not have a large reserve, Jamos F. 
Smith, an employee of the savings and loan, testified that he 


and Updike left the savings and loan to go down the block to 


a bank to get the money (tr. 82). Upon leaving the savings 
and loan Updike left Smith to talk briefly with appellant 

(tr. 83). After Updike rejoined Smith, they completed the 
transaction at the bank. Upon their return to the savings and 
loan appellant was no longer where Updike had left him (tr. 
84-85). 

Updike testified that he returned to his apartment 
with the money and received a phone call from the unknown 
individual asking him to bring the money to the Albert-Pick 
Hotel (tr. 63, 74). Updike did this and encountered only 
the unknown individual to whom the money was delivered (tr. 
64). After the delivery of the money to the unknown individual 
Updike testified that he again saw appellant (tr. 65). 

The prosecution also called Detective Robert A. 
Eldridge, Jr., who testified that he was sent to the Updike 
apartment by a call from a bank that Updike had withdrawn a 
large sum of money (tr. 87, 93, 94, 112, 113). As Updike was 
not there when he arrived, Eldridge set up a surveillance of 
the building (tr. 96). As a result of this surveillance and 
later questioning of Updike, Eldridge had appellant arrested 
and searched and recovered $800.00 from appellant. Detective 
Eldridge also testified that he recovered $1000.00 from 


appellant's suit case after obtaining a search warrant. 


Appellant's counsel cross examined Eldridge and attempted to 


raise a question as to the legality of appellant's arrest with 


a view to suppressing the money recovered from appellant and 
from his hotel: room (tr. 119) The court, however, refused to 
counsel. for appellant to raise this issue at trial (tr. 

120). Thereafter the money taken from appellant at the time of 
his arrest ané: from his hotel room was introduced and admitted 
into evidence (tr. 127-128). 

Appellant took the stand on his own behalf and 

that. the evening before he met Updike and accompanied 

savings ané loan he had been drinking heavily in 


an@ that while Grinking he met the unknown in- 


whom he had never seen before. Appellant was 


for many hours that night, into the wee hours of the 
morning. Relatively early the next morning, the unknown 
inéividual with whom appellant had been drinking came by and 
askeé appellant to accompany him to breakfast but appellant 
initially refused because he felt too sick because of his drink- 
ing. Appellant finally agreed to go out and get some air and 
to accompany the unknown individual who wanted to visit a friend 
(tr. 142-43). Since appellant did not feel well enough to walk, 
he and the unknown individual drove to the vicinity of Updike's 
apartment in his car (tr. 143-44). 

Appellant was then asked by the unknown individual 

to wait downstairs while he visited his friend, but to come 


up in ten minutes if he did not return. Appellant went upstairs 


to Updike's apartment when the unknown individual did not come 
downstairs and was introduced at this time to Updike. 

Appellant waited in Updike's apartment while Updike shaved 

and talked with the unknown individual. Appellant did not 
listen to and was not involved in a conversation which occurred 


between the unknown individual and Updike. 


At the request of the unknown individual, appellant 


accompanied Updike on his walk to the savings and loan although 
appellant did not know where he was going (tr. 144). Appellant 
testified that he was “under the intoxication of that night 
before" when he accompanied Updike to the savings anal loan 

and that he "got sick two or three times along the way" (tr. 
145). 

Appellant recalled Updike entering the savings and 
loan and coming out and sayirg something to him and leaving 
again. Appellant then hailed a cab back to his apartment (tr. 
145). Later the unknown individual returned to appellant's 
apartment and asked where Updike was (tr. 145). Appellant told 
the unknown individual what had happened, and he left (tr. 146). 

Sometime later, appellant returned to where he had 
parked his car and was apprehended by the police (tr. 146, 99- 
100). He was searched and $800.00 was taken from him (tr. 101- 
102). Appellant testified that he had won the money which 
was taken from him and the money recovered from his suitcase 


at the race track (tr. 147-48). Appellant testified he did not 


receive any money from the unknown individual and was not 
in any scheme with the unknown individual to 


ce's money (tr. 148). 


The court's the jury present a 


number of the problems raised on this appeal, and, for this 
reason, certain portions of the instructions are set forth 
below. The court explained "reasonable doubt" to the jury 
as follows: 


Well, it Goes not mean any doubt 
whatsoever. Proof beyond a reason- 
able doubt is proof to a moral 
certainty and not necessarily proof to 
@ mathematical or a scientific cer- 
tainty. A reasonable doubt is one 
which is reasonable in view of all of 
the evidence. 


Therefore, if after impartial comparison 
and consideration of all the evidence 
you can candidly say that you have such 


@ Goubt as would cause you to hesitate to 
act in matters of importance to yourself, 


then you have a reasonable doubt. 


But, if after such impartial comparison 
and considgeration of all the evidence, 
anc giving due consideration to the 
presumption of innocence which attaches 
to the Gefendant, you can truthfully say 
that you have an abiding conviction of 
the Gefen 1Gant's guilt, such as you would 
not hesitate to act upon in the more 


weignty oat important matters relatin 


to yourself, in your personal affairs, 
then you have no reasonable doubt. (Emphasis 
SUpplied) (tr. Léc2-Los). 


The court explained the second and third elements of 


false pretenses as follows: 


As to the second element, that the 
defendant knew at the time he mace 

the false pretense or false representa- 
tion, that it was false, no one can 

see into the mind of another person 

and in the administration of justice 

we must determine knowledge from all 

the facts and circumstances in evidence, 
such as things done, or things said, and 
any other facts in evidence which may 

shed light on what was the state of the 
defendant's mind, that is, whether or 

not he had knowledge of the fact that 
effort was being made to obtain under 
false pretenses $10,000 from the complain- 
ing witness in this case, Abraham P. Updike. 


As to the third element, that the defendant 
made the false pretense or false representa- 
tion with intent to defraud, defrauding 
simply means obtaining something of value 
from another by means of false representa- 
tions. 


Intent to defraud generally cannot be proved 
directly because as I have already stated to 
you in connection with knowledge, there is 
no means of fathoming the operation of the 
mind of another person. 


But, intent may be inferred by you from 
things spoken, things done, and all the 
other surrounding circumstances. It may 
be inferred that one intends the natural 
and probable consequences Of nis act, but 
you are not required to so infer. 


Intent to defraud may be imputed to a per 

son if the evidence shows that he had ob- 

tained something of value from another 

person by means of false representations, 
knowingly made with intent to induce the ‘ 
action taken by the other. (tr. 186-187) . (Emphasis 

Supplied) 

court explained the elements of larceny as 


follows: 


we have another 

may obtain possession 
trick or fraud and 
e government makes 
in that category. 


the contention of the 
government is that the defendant gained 
possession of the personal property, 
nemelyv, the money specified in the indict- 
ment, from the owner by trick or fraud 
anc& converted the same to his own use. 
I= this is Gone, that is, if possession 
is odtainecé by trick or fraud, the law 
treats possession as not being transferred, 
but remaining in the owner and, therefore, 
the crime is larceny. 


That is, if a person by trick or fraud 
obtains the property of another with 
intent to convert it to his own use, 

ané thereafter does so convert it, that 
woulé be larceny, and if the defendant 
were guilty of that in this case then he 
would be guilty under this indictment. 


It is necessary, however, that in a case 

of this kind, where the charge is obtain- 
ing versonal property by trick or fraud, 
that at the time it is obtained there must 
be the fraudulent intent at that time by 
the party taking it, to convert it to his 
own use. I£f£ he takes it without any intent 
tc convert it to his own use, and then for 
some reason, later on decided to convert 

it to his own use, that would not be larceny, 
né if that was the circumstance that the 

y found to be fact, the defendant would 
be guilty. (tr. 191-192). 


Additional explanation was given of larceny by the 
court in its instructions but the phrase "specific intent” was 
never used. 


Other facts pertinent to the errors raised are set 


forth in the Argument, infra. 


After a trial by jury, appellant was found guilty 


on both counts of the indictment and sentenced to 1 to 3 

years for conviction of false pretenses, and 3 to 9 years for 
conviction of grand larceny, the sentences to run concurrently. 
A timely notice of appeal was filed on August 22, 1969. 


This case has not previously been before this 


THE COURT BELOW COMMITTED REVERSIBLE ERROR BY ITS TOTAL 
FAILURE TO EXPLAIN IN ITS INSTRUCTIONS THAT THE CRIMES 
ALLEGEDLY COMMITTED BY APPELLANT REQUIRED A "SPECIFIC 
INTENT". THIS ERROR WAS COMPOUNDED BY IMPROPER INSTRUC- 
TIONS AS TO THE MANNER OF PROVING THE REQUISITE INTENT TO 
COMMIT THE CRIMES ALLEGED AND BY THE FAILURE OF THE COURT 
TO INSTRUCT THAT INTOXICATION COULD NEGATE THE "SPECIFIC 
INTENT" WHICE IS AN ESSENTIAL ELEMENT OF THE CRIMES 
ALLEGED. (tr. 142-46, 150, 179-96) 


A. Total Failure To Instruct On Specific Intent 


Both crimes for which appellant was tried and 
convicted require a finding that the accused had "specific 
intent" to commit them: E.g. Nelson v. United States, 97 
U.S.App.D.C. 6, 227 F.2d 21 (1955), cert. denied, 351 U.S. 
910 (1956) (false pretenses), Mills v. United States, 97 
U.S.App.D.C. 131, 228 F.2d 645 (1955) (grand larceny). The 
court below, in instructing the jury on the applicable law, 


however, never mentioned this requirement and never explained 


to the jury the difference between general criminal intent 


and "specific intent". Moreover, the trial court in explaining 

both crimes to the jury misstated the applicable law regarding 

the manner of ‘proving the intent of the accused and thereby 

compounded its error and made it even more likely that the 

jury would employ an improper standard in reaching its verdict. 
Instruction No. 42 of Criminal Jury Instructions For 

The District of Columbia (1966) defines "intent" and explains 


= = 


the critical difference between general and specific 
as follows: 


Intent means that a person had the 
purpose to do a thing; it means that 
he made an act of the will to do the 
thing; it means that the thing was 
done consciously and voluntarily and 
not inadvertently or accidentally. 


Some criminal offenses require only 
a general intent. Where this is so, 
and it is shown that a person has 
knowingly committed an act which the 
law makes a crime, intent may be in- 
ferred from the doing of the act. 


Other offenses require a specific 
intent. Specific intent requires 
more than a mere general intent to 
engage in Certain conduct or to do 
certain acts. A person who knowingl 
oes an act wnich the law forbids, 
intending with bad purpose either to 
disobey or aisregard the law, may be 


founda to act with specific intent. 


Emphasis supplied). 


Neither this instruction nor any substitute for it 


was given by the trial court. An essential element of a 
specific intent crime of which the jury must be advised is 

that the accused must have acted with a bad purpose or specific 
intent to violate the law. Sherwin v. United States, 320 F.2d 
137, 149 (9th Cir. 1963), cert. denied, 375 U.S. 964 (1964), 
pet. reh. denied, 376 U.S. 946 (1964); Forster v. United States, 
237 F.2d 617, 622 (9th Cir. 1956), Bernstein v. United States 
234 F.2a 475, 484 (5th Cir. 1956), cert. denied, 352 U.S. 915 


(1956), reh. denied, 352 U.S. 977 (1957); Bateman v. United States, 


a sal = 


explanation of specific intent was totally 
absent and since specific intent is an essential element of 
rimes allegeé, appellant's convictions should be reversed. 


Syré v. United States, 119 U.S.App.D.C. 360, 342 F.2d 939 (1965). 
B. Improper Explanation Re in he Manner of Proof of Intent 


this case, the court below not only failed to 
mention or Gefi md int in its instructions, it 
also improperly explained the manner in which intent could 
be proven in ini the crime of false pretenses. The court's 
explanation tended £ to minimize the quantum of proof 


necessary to establish the recuisite intent. 


Tne form instruction of proof of intent in Criminal 


Jury Instruction For The District of Columbia reads in perti- 


ment part: 


You may infer that a person ordinarily 
intends the natural and probable conse- 


zuenses of acts knowingly done or know- 
ingly omitted. Instruction No. empha- 
SUI EESEEEESGENRS EEO 
Sis supplied). 
The court below in giving this portion of its instruction said: 
It may be inferred that one intends 
the natural and probable consequenses 


of his act, but you are not required to 
so infer. (tr. 187). 


Missing are the essential words “knowingly done or knowingly 
omitted". See Mathes and DeVitt, Federal Jury Practice Instruc- 


tions, sec. 10.06 (1968 pocket part). 

Even where properly given, the above portion of the 
instruction on proof of intent has been repeatedly criticized, 
and its use said to be "an invitation to reversal". Cohen v. 
United States, 378 F.2d 751, 755 (9th Cir. 1967). This is 
especially so where, as here, the instruction is not accompanied 
by instructions defining specific intent. Compare Block v. 
United States, 221 F.2d 786 (9th Cir. 1955), reh. denied, 223 
F.2d 297 (1955), and Chappell v. United States, 270 F.2d 274 
(9th Cir. 1959), with Legatos v. United States, 222 F.2d 678, 
687 (9th Cir. 1955). Here the jury was told that it could infer 
the requisite intent merely from the doing of the acts without 
the critical caveat that the acts be "knowingly done or knowingly 
omitted". Given the nature of appellant's defense which went 


to his lack of knowledge of the nature.of certain events rather 


= pat - - 1 1h an pos 
than participation in them,2/ it is clear that prejudicial and 


reversible error was committed. See Wardlow v. United States, 
203 F.2d 884 (5th Cir. 1953). 

The court below in defining grand larceny to the jury, 
in addition to never using the phrase "specific intent", made 
no separate explanation of the manner in which intent could 
be proven thereby further minimizing the essential element of 


"specific intent". Thus, the inaccurate explanation by the 


l/. See infra at 14-15, 


court below of the manner proving intent given in defining 
false pretenses was y explanation provided by the court of 
the manner of proving Apparently the jury was expected 


to employ that standcar Getermining appellant's guilt as to 


grand larceny although this was not explained to the jury. 


Cs Faiiure To Instruct That Intoxication Could Negate Specific 


Intent 
—$———— 


Appellant's defense focused primarily on his 


= 


intoxication ané his lack of knowledge of what the unknown 
inéiviéual was Going with Updike. Appellant frankly admitted 
certain participation th Updike and the unknown individual 


put specifically Genied any knowledge of what the unknown 


individual was Going or why Updike and the unknown individual 


were cooperating with each other (tr. 144-45, 148). Appellant's 


testimony was that he had been drinking heavily the night 

before into £ the morning and that he met 

the unknown nil nking (tr. 143). Appellant 

testified that he was awakened the next morning by the unknown 
idual and refused to have breakfast with him because 

he was too sick as a result of his drinking but finally 

agreed to go out with the unknown individual (tr. 143). 

Appellant specifically testified that he "was under the intoxi- 

cation ofthat night before" when he was at Updike's apartment 

and left with Updike (tr. 145). Appellant also explained that 


he became sick two or three times while walking to the savings 


and loan with Updike (tr. 145). 

Appellant's counsel, in his closing argument, 
emphasized appellant's lack of knowledge and repeatedly suggested 
that appellant had been intoxicated and therefore did not know 
what was going on (tr. 172-3, 175). 

An accused is entitled to an instruction on intoxica- 
tion bearing on specific intent if an evidentiary groundéwork 
has been laid such that "a reasonable man coulé poesia enter- 
tain a doubt therefrom that the accused was able to form the 
necessary intent". Heideman v- United States, 104 U.S.App.D.C. 
128, 131, 259 F.2a 943, 946 (1958), cert. denied, 359 U.S. 959 
(1959). See Edwards v. United States, 84 U.S.App.D.C. 310, 172 
F.2d 884 (1949). When the issue of intoxication is raised by 


the evidence, the existence or degree of intoxication and the 


question of whether it negates the specific intent are of course, 


questions of fact for the jury. Edwards v. United States, supra. 
In Edwards, supra, appellant's testimony that she had consumed 
large quantities of alcoholic drink was sufficient to raise the 
issue and require instructions. In Womack v. United States, 119 
U.S.App.D.C. 40, 336 F.2d 959 (1964), evidence that appellant 
had shared in drinking a pint and a half of gin, was pretty 
high, smelled of alcohol and "looked kind of drunk and staggering” 
was sufficient to raise the issue and require instructions. 

The standard for determining whether an accused in 


a criminal case is entitled to an instruction ona particular 


of defense also has been enunciated by this court in 
eases involving other ¢ In Tatum v. United States, 
SS U.S.ApD.D.C. 12 (1951), where an insanity 
instructio meither requested nor given, this court, in 
reversing the accused's convi tion because of the trial court's 
ailure to give an insanity inst ruction, stated: 


We Go not intend to characterize 

the case for the defense as either 
strong oF weax. That is ae eee 
for = crimin l cases the defendant 

is entitled have presented instruc- 
tyonsures Tectne to a tneory of cdetense 
for waicn cnere is anv foundation 

in the evicence, even though the 
evicence mav be weax, insufficient, 
2ncons> Tstent, or of aoubtful credi- 

‘ - se iS entitled to have such 
instructions even enough the sole 
cee in suovors of the defense 


‘Bs we saié in Williams v. United States, 
1942, 76 U.S-ApD = C. 299, 301, 131 F.2d 
Tia ipe ae by a jury of peers "is 
supposed to safeguardé our institution of 
fair trial by insuring impartiality. But 
-of what value is an open mind, if it does 
not know, with clear delineation, the issues 
upon which it is to pass judgment?” 
(Emphasis supplied] 190 F.2a at 617. 


Appellant in this case specifically testified that 


= 


he was acting under- intoxication and, therefore, did not know 
what was going on. Based¢ on his testimony, a jury that was 
properly instructed on the law might have found that appellant 


was unable to have formed the specific intent which is an 


TCR — 


essential element of the crimes alleged. Surely a proper 
evidentiary groundwork for an instruction on intoxication was 
laid. Nevertheless, the trial court gave no such instruction.2/ 
The failure to explain to the jury that appellant's cefense 
could negate a finding of the requisite specific intent to 
commit the crimes alleged necessarily resulted in substantial 
prejudice to appellant. The jury simply was not advised that 
appellant's defense based on intoxication and lack of knowledge 
could be a proper legal defense to the crimes alleged. Such a 


crucial defect in the instructions requires reversal. 


2/. The form instruction on intoxication in Criminal 
Jury Instructions For The District of Columbia, Number 125 


reads: 


There is evidence in this case tending 
to show that the defendant may have been 
intoxicated prior to and at the time of 
alleged commission of the offense with 
which he is charged. 


Intoxication or drunkenness is not in 
itself a defense to a charge of crime. 
But the fact, if it is a fact, that 

the defendant may have been intoxicated 
at the time of the commission of the 
offense may negative the existence of 

a state of mind that is an essential 
element of the offense. 


An essential element of the offense with 
which the defendant is charged is'that he 
had the specific intent to . Even 
though the defendant may have been intoxi- 
cated to some degree, if you find that the 
Government has proved beyond a reasonable 
doubt that the defendant was capable of 
forming the specific intent to 


tute Plain Error 


Counsel for appellant made no objection to any of the 
trial court's ins% ; to the jury, and, therefore, to 
reverse this court must £3 that one or more of the trial 
court's instruction errors constitutes plain error under -Rule 
52(b) of the Federal Rules of Criminal Procedure. 

This court has held i v. United States, supra, 

failure to instruct on an essential element of a crime 
constitutes plai requires reversal. In Byrd this 
court state 
It was fundamental error to send the 
case to the jury without instructions 
as to the elements of the offense which 
the Government must prove beyond a 


reasonable Goubt before a verdict of 
guilty can be returned. 


2/- (con't) and hac the specific intent 
to andé that the Govern- 
ment nas provec beyond a reasonable 
Goubt all other essential elements 
of the offense, you may find the 
Gefendant guilty. 


n the other hand, if you find that 
the Government has failed to prove 
beyond a reasonabte doubt that at 
the time of the commission of the 
alleged offense the defendant was 


capable of forming the specific 

intent t and had he 
specific intent to 

you must find the defendant not 

guilty. (Emphasis supplied). 


(T]he trial judce's om 
instruct the jury on eve 
element of the crim me wa 
under Rule 52(} 

By this omission , apx 
stantial right to rae th 

on every essential element 
crime was prejudicially aft 
a new trial is recuired. 
supplied) 342 F.2d at 941-42. 


Specific intent is an essential element of 
crimes appellant was convicted of ané the jury was never in- 
formed of this. Moreover, the present case involves a more 
prejudicial situation than Byrd because in Byre the essential 
element omitted from the instruction was not contested by the 


accused whereas here appellant conceded his participation in 
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certain acts but denied that he knowingly, with specific intent, 
participated in the crimes alleged. Thus, the trial court's 
failure to instruct that the crimes alleged require a finding 
of specific intent and to define specific intent to the jury 
constitutes plain error and requires reversal of appellant's 


convictions. 


The trial court also improperly explained the manner 


in which intent can be proven. This error was aggravated by, 
and compounded the adverse impact of, the trial court's failure 
to mention or define specific intent. In addition, the jury 

was never informed that appellant's theory of defense, intoxica- 
tion, could negate the specific intent essential to a finding 


of guilty of the crimes alleged. In the context of this case, 


magic) S 


ected fundamental rights 
ubstantial prejudice to appellant and, there- 
See Tatum v. United States, 
upra, where it was held to be plain error not to instruct jury 
m accusecé's theory of defense. 
Certainly when the totality of the court's instruc- 
tions and lack of instruction ing to intent are considered, 


that plain error was committed by the trial court 


must be granted a new trial. 


THE COURT BELOW COMMITTED REVERSIBLE ERROR BY IMPROPERLY IN- 
STRUCTING THE JURY ON “REASONABLE DOUBT" (tr. 183). 


In Gefining “reasonable doubt" to the jury the 
court below provided the jury with the following standard: 


Therefore, if after impartial com- 
parison and consideration of all the 
evicgence you can candidly say that 
you have sucn a coust as ee cause 
you to nesitate to act in matters o 


importance to yourseéit, then you have 
@ reasonable doubt. 
But, if after such impartial comparison 
and consideration of all the evidence, 
and giving due consideration to the 
presumption of innocence which attaches 
to the defendant, you can truthfully say 
that you have an abiding conviction of 
the cefendant’s guilt, such as you would 
not hesitate to act upon in the more 
weilgnty and important matters relating to 
Suesetz, in your personal attairs, then 
you have no reasonable doubt. (tr. 183). 


(Emphasis supplied). 
—20n— 


Recently, this court considered similar 
in United States v. Jacobs, ____U.S.App.D.C. 
1105 (1969), wherein the trial court instructed 
"[c]lonsider all of the evidence that you have he 
course of this trial in the light of your own experiences as 
citizens of this community." This court criticized such an 
instruction because: 


We think the jury should not be told 
to consider the evidence in light of their 
own experiences as citizens of this community. 
This might conjure up varied experiences 
unknown to the defense and unrelated to 
either the weight or credibility of the 
evidence adduced at trial. The jury should 
be guided by the rules with respect to 
reasonable doubt, weight, intent, credibility, 
and other pertinent factors, well covered 
by the trial judce in this case. To be 
uided in adéition by their "own experiences 
as citizens of this communitv" vlaces at their 
disposal too vague a standard to follow in 
their search for the truth in a case on trial. 
F. at , rootnotes omitte 


* * * 


- - an instruction so phrased might 


lead the jury to jucge the evicence upon 
the basis of particular personal exper- 


VENCeSHEE-ie-nne Emphasis supplied 13 
F.2d at 1107). 
In Jacobs the language referring to personal exper- 
iences was contained in the portion of the instruction explaining 


to the jury its function which is a relatively minor instruction 


and merely procedural. Moreover, this court determined in 


Jacobs that the improper reference to a personal éxperience 


sutficientlv dil ‘ instructions as a whole 
the accused. 


the improper references 


> 


to a personal experience standard were employed in defining 
“reasonable Goubt", the most itical standard explained to the 


-A proper explanation of reasonable doubt is set forth in the 


Instructions For T vict of Columbia,?/ 


waich states in 
t is such a Goubt as would cause 


a reasonable person to hesitate or pause 
in tne graver or more important transac- 


tions of life. (Emphasis supplied). 
SeconGly, here there no proper explanation of the reasonable 
Goubt standéaré which j finding that the error 
was cureé or Giluted = x is harmless as in 
Jacobs, supra. See Scurry v. i tates, 120 U.S.App.D.C. 
374, 347 7.24 468 (1965), cert. denied, 389 U.S. 883 (1967). 
Since the instruction on reasonable doubt is extremely important 
court's improper explanation or reason- 
the jury to decide the issues 
pasea on theix own personal experiences constitutes plain error, 


ané@ appellant's convictions should be reversed. Cf. Byrd v. United 


States, supra; Tatum v. United States, supra. 


3/.' In Jacobs the improper language was contained 
the form instruction on the function of the jury in Criminal 
Jury Instructions For The District of Columbia. 
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THE TRIAL COURT ERRED IN FORECLOSING APPELLANT PROM RAISING 
THE ISSUE OF THE LEGALITY OF HIS ARREST AT TRIAL (tr. 87, 93- 
100, 112-120). 


At trial counsel for appellant r to raise 
the issue of the legality of appellant's arrest & the court 
refused to consider his request. The issue was raised as 


follows: 


Q Sergeant Eldridge, outside of the vague 
description you had of Mr. Moore, were there anything 
else that aroused your suspicions on which to make an 
arrest? 

THE COURT: Wait a minute. 

MR. SHUKER: Objection, Your Honor.) 

THE COURT: Well, come up here. 

(AT THE BENCE:) 

THE COURT: If you had a motion to suppress 
the $800 that was seized on the person of this defendant 
and there were no jury present, that might be a sensible 
question to ask. 

But, it seems to me that at this stage and with 
the jury here, I don't know what the answer may be, 
but I can't say that the answer coulda be anything that 
woule be helpful to you, ana it could well be that it 
would hurt you devastatingly. 

So, why do you ask a question like that? 

MR. DiLEO: Well, the only reason was, Your Honor, 
I was paving the way for a motion at the proper time for 
Lilegal arrest. 

THE COURT: Well, the time for the illegal arrest 
and to suppress is long Since vassed, d assed. 
And certainly you @on't want this -- well, I have told 
you the situation. 

Now, ask what you want, but be advised. 

MR. DiLEO: All xight, Your Honor. (tr. 119-120). 

(Emphasis supplied) - 


As a result of the court's ruling, counsel for appellant 


made no further effort to challenge the legality ‘of the arrest 


nk) S 


oz the issibility he mor i from appellant and 
from his hotel : above colloquey had occurred 
the money was ni into evidence 


tarel Shabel a 3 
2H Court errec in 


challenging the legality of his arrest ial and thereby 


suppressing certai = the evidence introduced against him. 
Rule 41(e) of the Federal Rules of Criminal Procedure provides 


on 


The motion [to suppress] shall be 
mace before trial or hearing unless 
Opportunity therefor did not exist 
or the G€efenéant was not aware of 
the grounés for the motion, but 
the court in its discretion may 
entertain the motion at the trial 
or hearing. 
a motion to suppress may properly be heard at trial. 
See also Grav v. United States, 114 U.S.App.D.C. 77, 311 F.2d 
126 (1962) ,cert. Genieé, 374 U.S. 838 (1963). Appellant's 
counsel was not given an opportunity to explain reasons why the 
legality of + t 2 2 been previously raised and, in 
addition, even if there were no reasons for not having previously 
raised this issue, she ¢ i of timeliness is in the discretion 
of the court, and appellant's counsel was not given an opportunity 
to adéress himself to the discretion of the court. Ct., E-g-, 
Luck v. United States, 121 U.S.App.D.C. 151, 348 F.2d 763 (1965). 


The trial court, apparently believed that it had no discretion to 


consider a challenge to the legality of the arrest during the 


trial and, therefore, ruled that t: estion could ate be 
raised. 

An examination of the record at trial and the 
transcript of the preliminary hearing demonstrate tha 
a serious question as to the existence of probable cause for 
appellant's arrest. 

Detective Eldridge's testimony as it relatec to 
probable cause to arrest was as follows. On September 12, 
1968, he was informed of a call from a bank indicating that 
Updike had withdrawn a large sum of money from his account 
(tr. 87, 93, 112, 113). Pursuant to that call Eléridge went 
to Updike's building but when he arrived, Upcike was not 
there (tr. 94). Outside surveillance was established (tr. 96, 
97), though all Eldridge knew at that time was that a large 


sum had been withdrawn by Updike from his account. ‘Blaridge 


testified that a record was mace of cars passing the building 


(tr. 96) and that he noted a 1968 Chevrolet which slowed 
down in front of Updike's building and then proceeded on its 
way. He further testified two white males were in the car 
and their description was noted (tr. 98), though the description 
was not complete (tr. 99). Additionally, a record was made of 
the Florida license plates and the tag number. All of this 
occurred prior to any conversation with Updike. 

Later, Updike was contacted and, apparently, made a 


complaint describing the individuals who had taken his money 
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(tr. 1234), he Geniecé this at 
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testifying on cross-examination 
individuals who 


ts occu that he had 


ersation with Updike 


its occupants (tr. 


my at the preliminary 


££ +h 


£ the person allegedly 


dividual with dark 
much detail 
have 

the car 


the occupant of 


ke's building before he had 


whether there was probable cause for 


the facts and circum- 


est the arresting police- 


reasonably trustworthy facts and information 


which would justify a prudent 
believing that the person to be arreste 
E.g., Wong Sun v. United States, 371 
v. United States, 338 U.S. 160, 175 (1949); 
States, 102 U.S.App.D.C. 383, 387, 254 F.2a 
358 U.S. 885 (1958). If the arrest was without probable cause, 
the money seized from appellant and from his hotel: room would, 
of course, be suppressed. Wong Sun v. Unit a tates, supra. 
This evidence was extremely prejudicial to appellant. 
On the basis of the facts presented at trial and 

at the preliminary hearing, probable cause was 
by the government. Appellant's automobile was + used in the 
crime; Eldridge's testimony was inconsistent on critical facts; 
and the descriptions provided the police were too vague and 
inconsistent nooo which to make a lawful arrest of appellant. 
The-government, however, may have additional evidence tending 
to show there was probable cause to arrest appellant which it 
never introduced because the court foreclosed appellant from 
raising the question. 

Wherefore, appellant requests that his conviction 


be reversed or remanded and that he and the government be 


permitted to fully present their evidence of the question of 


the legality of his arrest. 


onvictions be reversed. If 
everse appellant's convictions, 


then app 


Districc ; ; sions that it conduct a hearing into 


legality c= appellant's arrest ané the admissibility 


cf money seizeé irom appellant ne his hotel room as a 


Respectfully submitted, 


20006 


Attorney for Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 


brief was hand delivered to the office of the niteé States 


a atel 


Attorney for the District of Columbia, United States Courthouse, 


Washington, D.C., this bi Gay of December, 1969. 
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PETITION FOR REHEARING 


Appellant's petition for rehearing focuses 
solely on Appellant's contention that he was entitled to 
an instruction that intoxication could negate the specific 


intent essential to a finding of guilty of the ‘crimes 


alleged. In its opinion in this case the Court agreed 


that if an issue of intoxication was raised by the evi- 
dence that it would constitute plain error to fail to 
give such an instruction but found that there wes not 
sufficient evidence of Appellant's intoxication 
such an instruction. The Court concluded, as ‘ 
of law, that Appellant could not have been intoxicated 
when the alleged crimes occurred on the basis that 
Appellant's consumption of alcohol had stopped the night 
before the alleged crimes occurred and because Appellant 
was suffering from symptoms of a "hangover" when the 
alleged crimes occurred. Such a conclusion, however, is 
in direct conflict with the conclusions of numerous medical 
and scientific studies on intoxication and its duration 
which were not brought to the attention of the Court in 
Appellant's original brief. 

A brief review of the evidence of intoxication 


presented by Appellant at trial is helpful in considering 


the duration of 
that he had been 
rior to the time 
On the aay before 
ppellant "had hit a 


(tr. 150, 142) 


unknown indivi } $1 "the wee hours of the morning” 
crimes took place (tr. 143, 150). 
the unknown individual awakened 
which time Appellant was 
né "was not up to walking" the 
to Updixe's apartment (tr. 143). 
ifically testified that when the alleged 
the intoxication of that 
know where he was going 


"sot sick two or three times along 


testimony of both Appellant and 


alleged crimes took place be- 


um. anG@ 10:30 a.m. (tr. 55, 59, 95, 150, 151, 


Considerable medical and scientific Peres ch 
has been done on the effects of alcohol hours aft 
sumption has occurred, and such research demonstrate 
it clearly is possible for an individual 
toxicated many hours after consumption ceases. This is 
because inebriation (defined here as alcohol ingestion, 
absorption through the stomach and intestinal walls, and 
distribution throughout the body) takes place at a much 
more rapid rate than detoxification (defined hexe as the 
destruction by the body of alcohol molecules, and the 
elimination thereof from the body) Alcohol is completely 
absorbed into the blood stream forty to ninety minutes 
after ingestion but may not be completely eliminated from 
the body until twelve to twenty-four hours later.— 


The rate of elimination of alcohol is fairly 


constant for any individual, and varies only within certain 


1/ See, for example, National Institute of Mental Health 
ex (HEW) , Alcohol and Alcoholism, chap. V (Public Health 
Service Pub. No. 1640, 1968); 2 Gray, Attornevs' Text- 
book of Medicine, paras. 59A.30-59A.32 (3d ed. 1964); 
and National Institute of Health (HEW), Alcohol and 
Traffic Safety, chap. IV (Public Health Service Pub. 
No. 1043, 1963). 


2 Gray, supra, para. 59A.31; and 167 Journal of the 
American Medical Association 1842, "The Physiological 
Action of Alcohol" (1958). 


not signifi- 
4/ 
exertion, 


intoxication 
his blocdstream) 

for any hour 

if the total 


5/ 
are known. 


oblems (AMA), Alcohol 
21, 22 (1968); 2 Gray, 
Jour. Am. Med. Asso., 
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Driver, supra, p. 22, and 


For both medical and legal purposes, intoxication 


is often measured in terms of the percentage of alcohol 


(measured by weight) in the bloodstream (measured by 
6 


volume). Approximately two out of three persons are 
intoxicated after reaching an alcohol-blood level of from 


0.101% to 0.15%, and about 9 out of 10 persons are in- 
7/ 


toxicated at a level of from 0.151% to 0.20%. An average- 
weight man will reach the first level after drinking five 
or six ounces of distilled liquor (about 


alcohol) and will reach the second level 


8/ 


after seven or eight ounces (about 3-1/2 ounces of alcohol). 
After reaching any given alcohol-blood level, elimination 
proceeds at an average constant rate of about 1/3 ounce of 


alcohol per hour, or about 8 ounces of alcohol (approximately 


6/ Thus, a blood-alcohol level of 0.15$ indicates the 
— presence of 0.15 grams of alcohol in every 100 cubic 
centimeters of blood, and an elimination rate of 
0.018% per hour (about 1/3 of an ounce per hour) 
represents a reduction of .018 grams per 100 cubic 
centimeters per hour. See generally, Alcohol and the 
Impaired Driver, supra, p. 22; and 12 Am. Jur. Trials, 


_—_ 


supra, 764, 765. 


Alcohol and the Impaired Driver, supra, dD. 10 and Table 
3 at p. 5 


12 Am. Jur. Trials 764, 765 (Figure 2B); and 167 Jour. 
Am. Med. Asso., Supra, pp. 1843-45. 


_9/ 


every twenty-four hours. 
alcohol in a 24- 


in the body of the 


average “an therebdv 


from the foregoing and accepting 
he ceased Grinking at approxi- 
the crimes, Appellant was 
if he had had approximately 
fourths of pi of whiskey (6 ounces of alcohol) 
until 2:00 ea.n., 5 was almost certainly drunk if he 
of whiskey (1/2 pint of 


alcohol). ad. i was that he drank heavily 
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167 Jour. Am. Med. Asso., 
and@ the impaired Driver, 
, “Tne Metabolism of Alcohol," 
ion, p. 33 (Lucia ed. 1963). 
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into the wee hours of the mornin Bennie's Bar 


having had a few drinks previous Such evidence in 


the context of the scientific a 


above is consistent with 
testimony that he was 

night before when the imes took place 
ing a factual question to be resolved by 


proper instructions. 


This Court's opinion also suggests that the 
bs gg 


Court believed that certain "hangover" symptoms which 
Appellant exhibited were necessarily 

claim of intoxication. However, the 

exhibiting symptoms of a "hangover" may still be’ intoxicated. 
As is stated in Gray's Attornevs' Textbook of Medicine, Vol. 
2, para. 59A.32 "Detoxification and Elimination of Alcohol": 


Since alcohol is eliminated slowly, 
its presence in the brain during the 
long period of detoxification and 
elimination allows it to exert its 
toxic effects on the brain over the 
entire period. 


* * * 


The "hangover" symptoms of dizziness, 
headache, nausea and vomiting arise from 
a combination of toxic effects ... | 
{including] direct effects of alcohol on 
brain centers .... 


hangover" symptoms exhibited by 
nt with his statement that 
the alleged crimes took place and 
Court to discount 
he was intoxicated. 
in the Court's opinion to 
no authority that "holds that 
[hangover] precludes the possibility of 
a fundamentally inaccurate 
burden of proof of specific 
The burden is not on an 
specific intent either by evidence of 
means. The burden of proof 
a reasonable doubt, along with 
all other essential elements of a crime, is on the prosecu- 
o event is an accused required to preclude the 
essential element of a crime as a 
regarding that element. 


ing whether Appellant was entitled 


to an instruction on intoxication the language quoted by 


the Court in Tatum v. United States, #2 U.S.App.D.C. 386, 


190 F.2d 612 (1951) is particularly apposite: 
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As we said in Williams v. 

1942, 76 ULS.AppRDiiC.11299 , 93015, 

21, 23, trial by a jury of veers "i 
supposed to safeguard our i 
fair trial by insuring im 
ef what vere is an open 
not know, th clear delin 
upon Sane it is to vass j 
[Emphasis supplied] 190 


J 


Appellant's evidence of his heavy 

into the early hours of the morning 

had a few drinks elsewhere, and his 

that he was under the intoxication 

when the crimes occurred, is surely some evidence, more 
than a scintilla, of intoxication. His statement that he 
was still intoxicated the following morning, some 6 to 9 
hours after having stopped his drinking is fully: consistent 
with the current state of medical and scientific’ knowledge 


regarding the duration of intoxication. As noted previously, 


te of elimination and 
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